I. INTRODUCTION
The historical limitation on the jurisdiction of courts-martial, which is solely criminal in nature, 2 has been based in large part upon concern for overreach of military control, fear of unnecessary deprivation of constitutional protections for service members, and a general lack of confidence in military justice. The national desire for a fit and disciplined armed force has provided a counterweight to these concerns.
The delicate balance between the desire for limited jurisdiction and the need for an effective national defense is first set by Congress. With a constitutional mandate to govern the armed forces, 3 Congress has established the general boundaries of court-martial jurisdiction in the Uniform Code of Military Justice. 4 In turn, the civilian and military courts have further refined and defined the scope of military jurisdiction. Combined, the legislative and judicial modifications keep the boundaries, and the balance, in a constant state of flux. This perpetual shifting-at most times almost imperceptible-is not without debate. On the one hand the proponents of restriction argue that unchecked expansion of court-martial jurisdiction potentially robs service members of constitutional protections such as indictment by grand jury and trial by jury. 5 On the other hand, the military is concerned that restrictions on court-martial jurisdiction severely hamper the authority to insure discipline in a legitimately separate society that feeds on law and order. 6 A related issue here is the concern that too narrow court-martial jurisdiction will create "jurisdictional gaps." Simply put, lack of military jurisdiction over the person or subject matter does not always mean that federal or state jurisdictions will automatically take up the slack. In the past several years, spirited debate has resulted in several major changes in court-martial jurisdiction-both personal and subject matter. This article examines those developments and their potential impact on the reach of military jurisdiction. We first address the changes in the military's jurisdiction over active duty service members.
II. PERSONAL JURISDICTION A. A QUESTION OF STATUS
A court-martial has personal jurisdiction not only over persons who possess the status of service member but also over a wide variety of individuals who do not fit the traditional definition of soldier or sailor. Congress, in the Uniform Code of Military Justice, has provided for jurisdiction over service academy students, 7 reservists, 8 retirees, 9 and persons accompanying the armed forces.' 0 Despite this legislative attempt to cover a wide range of individuals, the courts generally have limited court-martial jurisdiction to those individuals who actually possess some form of military status. For example, notwithstanding the statutory extension of jurisdiction, there is no power to try civilians in peacetime; ' 1 not yet resolved is the question of whether there is jurisdiction over civilians accompanying the armed forces in time of war.
(reservists, retirees, etc.) is subject to the military jurisdiction is generally not in question. Instead, litigation has most often centered on alleged defects in the inception or termination of the "status."
B.
INCEPTION OF PERSONAL JURISDICTION: THE ENLISTMENT
In recent years litigation surrounding "involuntary" entrance into the armed forces has been sparse. Induction is not being currently employed as a means of entry. Other commonly recognized means, such as the involuntary activation of reservists, also seems to have fallen into disuse-in many instances because of regulatory direction 1 3 or simply because of the administrative burdens presented.' 4 The most visible area of personal jurisdiction centers on the enlistment-a voluntary change of status from civilian to service member. In noting that the enlistment is a contract which effects a change of status, the Supreme Court of the United States in In re Grimley 5 stated that this special contract must be entered into voluntarily by one competent to enlist. For years Grimles progeny in both civilian and military case law supported court-martial jurisdiction over individuals who may have indeed had legitimate claims of a defective contractual change of status. Several rationales supported military jurisdiction. First, courts were reluctant to permit a service member to invoke contractual defects as a bar to criminal trial. They feared that a service member knowing of the defect could desert his comrades at will, perhaps in the heat of battle, arguing that he was not actually in the armed forces. 1 6 Defects could be remedied in the federal courts-after the court-martial had tried him. A second rationale rested on the "constructive enlistment," which was, in effect, an implied contract.' 7 In receiving military pay and benefits and voluntarily performing military duties, a service member could evidence an intent to change his status notwithstanding the initially defective formal attempt to change it. 19 the fraudulent enlistment of a minor was aided by a recruiter who failed to follow Army regulations. 20 That oversight coupled with sluggish reaction by military authorities to discharge him, according to the court, estopped the government to argue that a constructive enlistment had been formed after the accused turned seventeen. These two cases, far-reaching in their own right, were soon eclipsed by United States v. Russo,2C*where the court ruled that court-martial jurisdiction could not be premised upon an enlistment obtained with recruiter misconduct. In ruling such enlistments to be void ab initio the court relied upon common law contract principles and the public policy against enforcing illegal contracts.
22
In the aggregate these three cases drastically reduced the ability of the armed forces to try service members accused of a multitude of both military and civilian type offenses. If a service member fraudulently enlisted with the assistance of a recruiter, the enlistment, under what became loosely referred to as the Russo rule, was void ab initio and could never ripen into a constructive enlistment under Brown. It also adversely affected thousands of service members who were serving honorably but had defective enlistments; because of the possibility that such service members could later commit offenses with impunity, many were administratively discharged whenever recruiter misconduct was discovered. Many others, whose defects went undetected, found themselves holding a get-out-of-jail free ticket; because the government bears the burden of establishing jurisdiction, 23 As might be expected, the reaction to Russo was mixed. The case did not result in the intended salutary effect of reducing recruiter misconduct 26 and it was perceived by many as an ill-conceived and unrealistic bar to trial. Within the next four years the Russo rule was judicially refined to extend only to intentional or grossly negligent recruiter actions.
2 7 Further, although a recruit may have fraudulently entered the armed forces, his enlistment was not in and of itself void, but only voidable 28 when government officials were unaware of the defect. This case illustrates a continuing problem in recruiter misconduct cases. We believe that the recruiter's lack of specific recall, as in this case some two years after the event, is not unusual and to be expected. A recruiter sees innumerable applicants for enlistment as a natural consequence of his job. To expect recall in detail of conversations which take place in routine situations does not comport with reason or experience. The measure of proof of a negative fact which can be mustered and the expenditure of effort in money and manpower to controvert an allegation of recruiter misconduct places a particularly onerous burden on the Government once an issue has been raised by a bald but detailed assertion of an accused seeking to avoid criminal penalties. This judicial refinement to Russo rested, in part, on the rationale that public policy would not be served by voiding enlistments where the recruiting officials were in good faith and based on the information before them, assumed that the enlistee was qualified.
recruiting problems. The Committee viewed the developing case law with concern and proposed a statutory change to the jurisdiction provisions of the Uniform Code of Military Justice. In promoting the change, the Committee intended to overrule Russo and Brown and return to the simpler two-pronged test first espoused in Grimlqy. Addressing Russo and related doctrines in its report, it stated:
The Committee strongly believes that these doctrines serve no useful purpose, and severely undermine discipline and command authority. No military member who voluntarily enters the service and serves routinely for a time should be allowed to raise for the first time after committing an offense defects in his or her enlistment, totally escaping punishment for offenses as a result. That policy makes a mockery of the military justice system in the eyes of those who serve in the military services. These concerns and others were later publicly addressed in hearings before the Military Personnel Subcommittee of the House Armed Services Committee.
3 1 That committee also agreed that change was needed and in November 1979, article 2, UCMJ was amended to include the following provisions: (b) The voluntary enlistment of any person who has the capacity to understand the significance of enlisting in the armed forces shall be valid for purposes of jurisdiction under subsection (a) of this section and a change of status from civilian to member of the armed forces shall be effective upon the taking of the oath of enlistment.
(c) Notwithstanding any other provision of law, a person serving with an armed force who-(1) submitted voluntarily to military authority; (2) met the mental competency and minimum age qualifications of sections 504 and 505 of this title at the time of voluntary submission to military authority; (3) received military pay or allowances; and (4) performed military duties; is subject to this chapter until such person's active service has been terminated in accordance with law or regulations promulgated by the Secretary concerned. Gdraml and focuses attention on the initial entry into the armed forces.
It was expressly intended to overrule Russo but was not intended to condone military recruiter misconduct.
33 Subsection (c) reflects the long- That Act also contained amendments to article 36 of the UCMJ which were intended to clarify the President's authority to promulgate rules of court-martial procedure.
33 SENATE REPORT, supira note 30, at 122.
recognized doctrine of constructive enlistment and focuses on the subsequent conduct of the service member.
E. JUDICIAL RESPONSE TO THE AMENDMENTS
The full impact of the statutory expansion of personal jurisdiction was softened by an almost simultaneous shift by the Court of Military Appeals. In United States v. Stone, 35 decided one month after the congressional overruling of Russo, the court sustained personal jurisdiction over a disqualified service member who was enlisted with the active assistance of a recruiter. Chief Judge Fletcher in his lead opinion and accompanying footnotes noted that the Russo rule applied only to enlistments where a nonwaivable defect was coupled with intentional recruiter misconduct. 3 6 Because the disqualification was waivable 37 the enlistment was not void. Judge Cook, the remaining judge, 38 concurred in the result. 39 Neither judge made reference to the actions of Congress. Recently, the Court of Military Appeals again addressed personal jurisdiction questions raised by allegations of intentional recruiter misconduct. The accused in United States v. Buckingham 40 had several informal adverse juvenile actions pending against him when he enlisted in the Air Force; his recruiter told him not to note his involvement in those incidents on his application. The court reiterated that "deliberate violation of service regulations in and of itself did not void an enlistment contract for jurisdictional purposes under the Russo decision. '4 1 Hence, even assuming the recruiter's actions were intentional, there was no nonwaivable "significant regulatory impediment to the accused's enlistment." '42 In his concurring opinion, Judge Cook stated that the amendments to article 2, UCMJ controlled disposition of the case:
[T]he primary question is whether that statutory change forecloses appellate review of the purported error in the standard of proof utilized by the trial judge to reach a conclusion that no recruiter misconduct tainted the At the time of the accused's enlistment, the pertinent Navy recruiting regulations permitted a waiver of disqualification due to prior use of marijuana. In effect, the Stone decision shifts focus from the recruiter's actions to the nature of the disqualification. The illegal acts of the recruiter so strongly condemned in Russo bar jurisdiction only where the defect or disqualification is significant. facto as to offenses committed prior to the amendments. In reaching that conclusion the court noted that although the statute itself was silent regarding retrospective application it was apparently the intent of Congress to apply the amendments retrospectively. And even though Congress simply intended to clarify and reaffirm pre-Russo law, the statutory change, in the court's opinion, effected a nullification of a "defense" and would be expostfacto for offenses committed before Congress acted. 
F. IMPACT OF THE AMENDMENTS ON PERSONAL JURISDICTION
Do the amendments to article 2 actually expand court-martial jurisdiction? In effect, yes. Although they do not broaden the basic categories of individuals who are subject to military jurisdiction, they do expand the jurisdictional reach within one category-enlistees. To that extent, the statutory change permits trial by court-martial over a large number of individuals who, under Russo, would not have been subject to military jurisdiction.
Notwithstanding this change, the prosecution must still establish jurisdiction over the accused by a preponderance of the evidence. [Vol. 73 reasonable doubt. 5 5 The recent legislative changes will, however, remove a number of equitable, public policy based hurdles such as the Russo rule. In that respect, the prosecution's burden may be met, even though the initial entry was defective, by showing a change of status through a constructive enlistment.
The full constitutional breadth of the amendments to article 2 will be measured by attempts to exercise court-martial jurisdiction over individuals who are mere interlopers in military service. In theory, a person masquerading as a service member could meet the criteria of the constructive enlistment in article 2(c) without ever going through the formal motion of enlisting. 5 7 However, Congress intended that the amendments would not provide jurisdiction over civilians. 58 The amendments do appear to be having the desired effect of reducing the litigation of questionable enlistments to the essential elements laid out in the new article 2. Because recruiter misconduct is now a neutral factor in determining personal jurisdiction, attention will focus on the primary issues of capacity to change one's status and the voluntariness of that change.
G. TERMINATION OF PERSONAL JURISDICTION: THE DISCHARGE
Military courts also have given renewed attention to the rules governing the termination" of jurisdiction over a service member who has been discharged from active duty. There are some subtle indicators foretelling expansion of personal jurisdiction in two specific areas: First, when a discharge is effective and second, circumstances under which . An individual comes within new subsection (c) whenever he meets the requisite four-part test regardless of other regulatory or statutory disqualification. The accused in King, after receiving an adverse administrative discharge donned his uniform, forged orders, and served several months before his masquerade was discovered. His courtmartial for various offenses was voided by the Court of Military Appeals, which held that the accused had not formally attempted to enlist. 11 C.M.A. at 26, 28 C.M.R. at 250. There was therefore no court-martial jurisdiction over an interloper. Congress apparently intended to change that result without extending the jurisdictional reach to include civilians. See note 58 infra. Apparently, Congress felt that a clear line could be drawn where the "interloper" manifested every intent to act and to be treated as a service member. At that point, the individual was no longer a "civilian" for purposes of military discipline and would be subject to military jurisdiction.
58 SENATE REPORT, suira note 30, at 122. jurisdiction may be exercised over a service member for offenses committed during a prior enlistment.
59
As a general rule a discharge terminates personal jurisdiction. This was later replaced by 10 U.S.C. § 1169 (1976) which provides: "No regular enlisted member of an armed force may be discharged before his term of service expires, except-(1) as prescribed by the Secretary concerned; (2) by sentence of a general or special court martial [sic]; or (3) as otherwise provided by law." Id. Because the statutory language referring to "delivery" of the discharge was removed, the Air Force Court concluded that the support for the rule in Scott no longer existed. 9 M.J. at 574. 67 9 M.J. at 524. Air Force Manual 39-12, paragraph 1-13c, specified that the effective time of the discharge was 2400 hours (midnight) on the date of the discharge.
[Vol. 73 that the service member committed an offense before his discharge. To date, the judicial momentum has not swung in favor of the dicta presented in Barbeau, but it is safe to conclude that many military leaders and members of Congress would endorse its adoption as a modification of Scott. Because the military is administratively responsible for service members until their discharge is effective, it seems fair to expect that they could be held accountable for their misdeeds during that same period.
68
The second area of potential expansion centers on the military's authority to try an individual, on active duty, for offenses committed prior to discharge from an earlier enlistment. As noted earlier, the general rule is that a discharge terminates jurisdiction. 69 But Congress has provided that certain classes of individuals will continue to be subject to court-martial notwithstanding their discharge. For example, as noted earlier, military retirees may be court-martialed. 70 Nor will a discharge bar personal jurisdiction over individuals who fall within the provisions of article 3(a), UCMJ, which states:
Subject to [statutes of limitation], no person charged with having committed, while in a status in which he was subject to this chapter, an offense against this chapter, punishable by confinement for five years or more and for which the person cannot be tried in the courts of the United States or of a State, a Territory, or the District of Columbia, may be relieved from amenability to trial by court-martial by reason of the termination of that status.
1
This provision is unconstitutional insofar as it purports to provide jurisdiction over civilians, 72 but it has been repeatedly sustained as to service members on active duty at the time of trial.
73
Following years of debate over whether article 3(a) was called into question even where there was no actual break in military status (for instance where the service member reenlisted immediately following his discharge) the Court of Military Appeals laid out a straightforward rule. 68 A related issue was apparently raised in the hearings on the amendments to article 2 of the UCMJ. Note that even where the military has determined to administratively discharge a service member, he will remain subject to the UCMJ until his service has been terminated in accordance with applicable regulations. See note 32 & accompanying text supra.
69 See text accompanying note 60 supra. In United States v. Ginyard, 74 the court stated that a discharge, no matter what the circumstances or purpose, precluded jurisdiction over all offenses not saved by article 3(a).
This simple rule has often been criticized as an unjustified grant of immunity to service members who reenlisted prior to discovery of their offenses. 75 Simply reenlisting and receiving a discharge for the prior period of military service effectively saves an individual from prosecution of all but serious military offenses, 76 and offenses committed overseas beyond the reach of federal, state and territorial courts. 77 By modifying the GCnyard rule to exclude from the operation of article 3(a) those discharges given for purely administrative convenience, a court could expand personal jurisdiction. The Court of Military Appeals is currently considering that argument in several cases 78 certified to it by the Army's Judge Advocate General. 79 
III. SUBJECT MATTER JURISDICTION
The second area of jurisdictional shift has centered on the scope of courts-martial subject matter jurisdiction. A variety of offenses are set out in the punitive articles of the Uniform Code of Military Justice; 8 0 those articles include both military and common law crimes. 8 1 There is no "automatic" subject matter jurisdiction, however, even where civilian authorities decline to prosecute. The prosecution must be prepared to show that the offenses charged are "service connected"-a requirement first laid out in O'Callahan v. Parker. [Vol. 73
A. THE O'CALLAHAN-RELFORD SERVICE CONNECTION REQUIREMENT
Prior to 1969 jurisdictional issues in courts-martial focused on the question of the accused's status. In decisions limiting court-martial jurisdiction the Supreme Court repeatedly cut back on the authority of courts-martial to try civilians and discharged service members. 8 3 At the same time it endorsed the view that the military society was a legitimately separate system. Thus, where the military was dealing with its own problems or personnel the Court traditionally refrained from questioning the military's jurisdictional reach.
But that changed with the Court's decision in O'Callahan v. Parker. Citing historical precedent for limiting court-martial jurisdiction over "civilian" offenses and the ineptness of courts-martial to deal "with the nice subleties of constitutional law," 8 ' 4 the Court stated that court-martial jurisdiction would extend only to offenses which were "service connected." '85 This new and substantial limitation on military jurisdiction was designed in part to secure for members of the military the constitutional right to indictment by grand jury and trial by jury in those cases not arising in "the land and naval forces." '86 The O'Callahan rule was refined two years later in Refordv. Commandant, 8 7 where the Court ruled that subject matter jurisdiction existed over a service member who had been court-martialed for kidnapping and raping two women on a military reservation. In distinguishing O'Callahan the Court set out a number of factors to be applied in measuring whether jurisdiction existed. 8 8 Missing from the majority's opinion was the concern expressed in O'Callahan that military courts could not adequately deal with constitutional issues.
The Court was presented with further opportunity to clarify the O'Callahan ruling in Schles'nger v. Councilman ,89 where the accused sought federal intervention in his court-martial for various off-post drug offenses. The Court declined to enjoin the military proceedings, noting that the accused had not exhausted his remedies and that the federal rule barring equitable intervention also applied to military courts. 90 In so ruling, the Court did not directly reach the question of service connection but noted that:
[The issue of service connection] turns in major part on gauging the im-1. The serviceman's proper absence from the base. 2. The crime's commission away from the base. 3. Its commission at a place not under military control. 4. Its commission within our territorial limits and not in an occupied zone of a foreign country.
5. Its commission in peacetime and its being unrelated to authority stemming from the war power.
6. The absence of any connection between the defendant's military duties and the crime.
7. The victim's not being engaged in the performance of any duty relating to the military.
8. The presence and availability of a civilian court in which the case can be prosecuted.
9. The absence of any flouting of military authority. 14, vesting in the Congress the power "To make Rules for the Government and Regulation of the land and naval Forces," means, in appropriate areas beyond the purely military offense, more than the mere power to arrest a serviceman offender and turn him over to the civil authorities. The term "Regulation" itself implies, for those appropriate cases, the power to try and punish. (e) The distinct possibility that civil courts, particularly nonfederal courts, will have less than complete interest, concern, and capacity for all the cases that vindicate the military's disciplinary authority within its own community. ... pact of an offense on military discipline and effectiveness, on determining whether the military interest in deterring the offense is distinct from and greater than that of civilian society, and on whether the distinct military interest can be vindicated adequately in civilian courts. These are matters of judgment that often will turn on the precise set of facts in which the offense has occurred. Thus, the specific boundaries of subject matter jurisdiction were to be drawn by the military courts-not the Supreme Court.
B. MILITARY APPLICATION OF O'CALLAHAN-RELFORD:
JURISDICTION RESTRICTED
The military courts promptly, but cautiously applied o'callahan and then relford. From those early decisions emerged several general and easily applied principles for determining whether service connection existed. For example, crimes committed on post, 92 or off-post offenses involving a service member as a victim, 93 or offenses involving drugs 94 were service connected. Likewise, the O'Callahan rule did not, according to the military courts, apply to petty offenses 95 or offenses committed overseas. 96 The rationale supporting these exceptions to the service connection requirement rested on the proposition that O'Callahan would not apply to offenses for which there would be no right to indictment by grand jury or trial by jury. where an offense is also violative of a penal statute with extraterritorial effect, the prosecution must establish service connection. 101 In other decisions the court noted that service connection would not necessarily exist where portions of the offense were committed on a military installation, 1 0 2 and that offenses completed within feet of the installation were to be treated as off-post offenses. 10 3 Finally, in order to better resolve the factual issues surrounding determination of service connection at the trial and appellate levels, the court in United States v. Alef°4 mandated that the Re/ford factors relied upon by the prosecution would have to be presented as a part of the sworn pleadings. Throughout these opinions the Court of Military Appeals emphasized an ad hoc application of the Re/ford factors 10 5 and read Schlesinger . Councilman1 0 6 as a mandate to abandon any simplistic formulas for determining service connection.
The highwater mark of these narrow readings of the Supreme Court's opinions was reached in United States . Conn. 107 There, the accused, a Military Police lieutenant, openly used drugs in the presence of his enlisted subordinates at an off-post apartment. Rejecting a variety of government arguments, the court declined to find any service connection. In many respects this decision represented rote application of the Re/ford factors without careful consideration of the language in Schlesinger, which would have required the court to address the clearly adverse impact of this officer's criminal behavior on his unit's discipline. One of the most controversial aspects of the service connection rule has been its effect on off-post drug offenses. Thus, the combination of an offense involving off-post use of drugs by an officer obligated not only to follow the law but also to enforce it, was a hard judicial pill to swallow. Rightly or wrongly, the Conn decision provided one final stir to the confusion and frustration of military commanders, prosecutors and law enforcement personnel.
A series of cases evidencing subtle judicial drift followed Conn. While continuing to cite an ad hoc approach to Re/ford, the Court of Military Appeals found service connection in a series of drug cases where the actual use, transfer, or sale had occurred off post. If the "contract of sale" had commenced on post, 108 or if the drug seller knew the contraband would be used by other service members, 10 9 service connection would exist. In other cases the court, in slightly tortured reasoning, found service connection in larceny offenses "completed" on a military installation. 10 The court in effect had returned to a simpler approach to the O'Callahan rule-a result it had sought to avoid some four years earlier when it had routinely rejected simplistic formulas in determining service connection.
was ripe for reconsideration of earlier precedents which had rejected the arguments that jurisdiction be recognized in certain classes of cases: Accordingly, while the jurisdictional test of service connection may remain firm, its application must vary to take account of changing conditions in the military society. Indeed, the Supreme Court's enumeration in Reford of myriad factors and considerations relevant to service connection seems intended to promote flexible application of the concept, so that changing conditions can be responded to.' 1 4
Citing congressional and judicial authorities in support of the conclusion that drug abuse among service members is a serious problem, the court reviewed the adverse effect of drugs on military discipline and concluded that:
when we reflect on the broad scope of the war powers, the realistic manner in which the Supreme Court has allowed Congress to exercise power over commerce, and the flexibility which the Supreme Court intended for the concept of service connection so that, with the aid of experience, there could be a suitable response to changing conditions that affect the military society, we come to the conclusion that almost every involvement of service personnel with the commerce in drugs is "service connected."
115
This does not mean that all drug offenses are per se service connected. Nonetheless, the court observed in a footnote that only under "unusual" circumstances would drug abuse not have "a major and direct untoward impact on the military." ' "1 6
It is also important to note that the court in Trottier did not abandon its ad hoc application of Re/ford. It did state, however, that the vast majority of drug offenses will fit within several of the Re/ford criteria. The court specifically referred to criterion five (relation of war powers and control of drugs), criterion six (connection between military duties and drug abuse), criterion eight (negligible interest by civilian prosecutors), and criterion ten (drug abuse as threat to military post).
117 Additionally, the court found support in favor of the nine additional donsiderations cited by the court in Re/ford" 1 8 and concluded:
We are now entirely persuaded that exercising "the least possible power adequate to the end proposed," it is necessary and proper in today's world that court-martial jurisdiction over most drug offenses be invoked as a proper exercise of the war powers. Nothing short of such exercise, we believe, will permit our nation's war machine to perform its constitutional duty to fight-and be fully prepared to fight-to protect this country's national interests. In fact, anything short of such exercise would critically detract from this capability." 9 In short, the Court of Military Appeals examined the delicate and ageold jurisdictional balance and tipped the scales in favor of a disciplined armed force.
But did the Court of Military Appeals in Trottier actually expand court-martial jurisdiction? In the past, the military courts narrowly construed the Re/ford criteria without full regard for the Schlesinger guidance to guage the impact on military discipline. Now, at least in drug offenses, the court will be more likely to consider military discipline and take a flexible approach in applying more of the factors noted in Re/ford.
The service appellate courts have generally tended to favor service jurisdiction over drug offenses. 120 Trottier will simply endorse that trend. 1 2 1
Although Trottier addressed only the issue of jurisdiction over drug offenses, much of its underpinning is equally applicable to other off-post offenses. For example, the court will likely consider the reluctance of civilian jurisdictions to prosecute service members-a factor virtually ignored in the past.
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Whatever effect Trottier may have on easing the military prosecutor's burden of showing subject matter jurisdiction, it is unlikely to lead to any rigid formulas of determining service connection. Because the fluid factors of Re/ford remain, there will be difficulty in gauging whether any set of circumstances will support jurisdiction. One point seems clear: the military courts, both trial and appellate, will determine whether the facts presented support subject matter jurisdiction.
IV. CONCLUSION
The current movement toward expansion of court-martial jurisdic- . In McCarthy the accused was charged with selling three pounds of marijuana to a fellow soldier just outside the gate of Fort Campbell, Kentucky. Although the court found the military's interest in prosecuting the case to be overriding of the civilian community's interest, it stated that a civilian community's hands-off approach was insufficient in itself to trigger subject matter jurisdiction. Concurring in the result, Judge Cook pointed out that at the time of the offense, possession of marijuana for personal use was punishable, under Kentucky law, by confinement in a county jail for not more than 90 days and by a fine not in excess of $250.00. He further stated that the fact that civilian prosecutors might have less than complete interest, concern and capacity for pursuing violations of controlled substances statutes resulted in a tendency to foster disregard for similar military prohibitions. 2 M.J. at 30-31. tion includes a mixture of both dramatic and subtle changes. In the aggregate, this recent expansion does not mark a wholesale abandonment of the principles which have for years restricted court-martial jurisdiction. For example, the requirement of "status" for personal jurisdiction is still viable, as is the O'Callahan service connection requirement. However, the extent to which Congress and the courts will stretch these flexible boundaries is not yet clear; we can surmise that the boundaries will continue to fluctuate and that the debate will continue on the propriety of those shifts.
It is important to note that the recent expansion of jurisdiction does not inevitably lead to overreach by the military into civilian affairs. What these jurisdictional changes do signal is the option of pursuing military prosecution where an off-post offense impacts directly on the military community or where a fraudulent enlistee has voluntarily donned the uniform and accepted the consequences of his change of status. Thus, the current state of court-martial jurisdiction seems entirely consistent with the Supreme Court's interpretation of Congress' constitutional mandate to govern the armed forces.
Identifying the areas of jurisdictional expansion is not as difficult as isolating the reasons for the changes. Recent changes in the composition of the Court of Military Appeals, 123 and a favorable national attitude toward a disciplined armed force have certainly smoothed the paths of expansion. Underlying the changes, however, is a subtle growth in the confidence of the military justice. The system which tried Sergeant O'Callahan in 1956 no longer exists.' 2 4 In many respects the procedural and substantive rights now available to a service member equal or exceed those enjoyed by civilian defendants. 125 Simply put, the majority 123 The current chief judge, Robinson 0. Everett, seems to favor broader jurisdictional powers and has repeatedly expressed trust in the ability of the military justice system to protect a service member's constitutional rights. See, e.g., Everett, Some Comments on the Civilization of MilitaqJustice, ARMY LAw., Sept. 1980, at 1. [I]mplicit in the congressional scheme embodied in the Code is the view that the military court system generally is adequate to and responsibly will perform its task. We think this congressional judgment must be respected and that it must be assumed that the military court system will vindicate servicemen's constitutional rights.
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It seems, then, that in determining whether court-martial jurisdiction is restricted to the narrowest limits absolutely essential to maintaining discipline, congressional action and military judicial interpretations will carry great weight.
and apply procedural and evidentiary rules similar in many respects to those employed in federal criminal practice. In 1980, the military adopted almost verbatim the Federal Rules of 
